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Admiralty 


air hoist, use of, improper, 284, 324 
chain stoppers, use, failure to, 252 
concealed danger, 
protect worker from, failure to, 124 
contribution, 
from settling joint tortfeasor, 324 
Death on the High Seas Act, claims under, 
may be supplemented by general maritime 
claims for pre-death pain and suffering, 373 
docking gear, unfit for intended use, 252 
fish, netted, 
clear, failure to, 372 
watch for, failure to, 372 
flagger, use, failure to, 284 
floodlights, crane’s, broken, 372 
gangway, obstructed, 
safe means of disembarking vessel, 
lack of, 172 
hatch, 
close, failure to, 324 
lifting procedure, unsafe, 204 
Jones Act, 
air hoist, release of pressure to, 
warn of, failure to, 324 
crew, inadequate, 92, 284 
emotional distress damages, 
recoverable absent physical injury, 44 
equipment transfer, unsafe, 92 
fish, netted, 
clear, failure to, 372 
watch for, failure to, 372 
floodlights, crane’s, broken, 372 
“no negligence”’ finding, 
no estoppel of privity assertion in 
limitation-of-liability trial, 204 
slip and fall, 
deck, 
maintain, failure to, 82, 172 
openings, guard, failure to, 324 
discontinue shoreside access to vessel, 
failure to, 172 
Longshore and Harbor Workers’ Compensation 
Act, 
benefits, forfeiture of, 
for failure to obtain.employer’s consent 
to settlement, 372 
coverage under, 
determined by law in effect at time injury 
becomes manifest, 204 
maritime corporation, 
standard of care governed by land-based 
law, 124 
offshore drilling rig, 
lift of, improper, 284 
pipeline, 
maintain, failure to, 12 
pleasure boat operation, 
maintain lookout, failure to, 12 
negligent, 12 
speeding, 12 
pump, 
failure to equip with pressure relief 
valve, 44 
trip and fall, 124 


Attorneys 


attorney fees, 
calculation of, improper, 173 
denial of, 
because of unreasonable fee demand, 12 
42 U.SC. § 1988, 
intervenors’ motion under, 45 
enhancement of, 
for contingent risk, 
impermissible under federal fee shifting 
statutes, 285 
inherent in Title VII suits, 13 
Equal Access to Justice Act, 
increase, 
based on CPI-ALL, 373 
not based on personal services index, 373 
fee shifting statutes, 
standard for recovering fees in case involving 
multiple claims, 325 
from settlement reached on behalf of ward, 
probate court’s subject matter jurisdiction 
over, 373 
rates, 
no increase in without notice to client, 124 
recovery of, 
42 U.SC. § 1988, 
no bar to recovery, 
Fed. R. App. P. 39(a) order requiring 
each party to bear its own costs on 
appeal, 373 
nominal damages award, 285 
conflict of interest, 
former corporate client, 
successor to, 
impermissible representation of 
adversaries of, 285 
injunction against firm’s representation 
of former client’s competitors, 173 
screening, unavailability of, 92 
42 U.S.C. § 1988, 
denial of fees under, 
to intervenors, 45 
insurance, 
professional liability policy, 
voided by misrepresentations on 
application, 325 
paralegals, 
retained by law firm, 
not engaged in the unauthorized practice 
of law, 325 
reprimand, 
solicitation letter, 205 
sanctions, 
California, 
imposition of, 
against attorney of record only, 125 
request for, 
by attorney of record only, 125 
Rule 11, 
attorney’s personal liability for, 253 
insurance coverage for, 45 
validity of, 
absent court’s jurisdiction over suit, 253 
Rule 38, 
frivolous appeal, 
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General Index by Subject 


despite favorable bankruptcy court 
ruling, 286 
screening, 
unavailability of, 92 


Automobile Accidents 


automobile dealer liability, 
negligently performed van conversion, 327 
bus company liability, 
driver negligence, 
see respondent superior lability, 
equip bus with functioning interlock system, 
failure to, 327 
remove incompetent driver, 
failure to, 126 
train driver, 
failure to, 126 
convention center liability, 
permitting minor to purchase alcoholic 
beverages, 374 
dram shop liability, 
underage customer, 
sale of alcohol to, 255 
violation of limited liquor license, 327 
visibly intoxicated customer, 
service of alcohol to, 47, 286, 327 
driver negligence, 
avoid accident, 
failure to, 14, 93 
backing maneuver, 
negligent, 254 
brakes, 
application of, negligent, 14, 15, 374 
bus company regulations, 
violation of, 175 
bus driver, 
failure to check position of disembarking 
passengers, 126, 327 
centerline, crossed, 13, 47, 93, 253, 286, 287, 
326, 326, 327 
cocaine, 
driving under the influence of, 374 
double parking, 93 
drag racing, 206, 326 
emergency sirens, 
heed, failure to, 14 
false duty logs, 
driving under, 288 
fatigued condition, 
driving in, 288 
following too closely, 46 
handicap controls, vehicle equipped with, 
negligent operation by untrained parking lot 
attendant, 15 
headlights, use, failure to, 326 
intoxication, 14, 47, 93, 126, 176, 286, 
327, 374 
lane, 
change, 
negligent, 287 
remain in, failure to, 45, 175 
wrong, driving in, 126 
lookout, 
improper, 15, 46, 47, 93, 126, 207, 254 





Automobile Accidents - Aviation 


maximum duty hours, 
driving in excess of, 288 
mirrors, 
properly position, 
failure to, 126 
mycelium spill, 
stop vehicle after, 
failure to, 286 
warn driver of, 
failure to, 286 
parking, 
illegal, 
on interstate berm, 127 
passing, 
improper, 287 
pedestrian in crosswalk, 
yield to, failure to, 175, 374 
red light, 
heed, failure to, 127, 253, 327, 374 
render aid at accident scene, 
failure to, 288 
right-of-way, 
yield, failure to, 14, 15, 48, 93, 253, 326 
road, 
remain on, failure to, 175, 207 
safe distance, 
maintain, failure to, 254 
signal approach of vehicle, 
failure to, 374 
sleeping while driving, 127 
speeding, 13, 14, 14, 46, 93, 127, 175, 
175, 176, 206, 206, 207, 254, 287, 288, 
326, 326, 328 
stop sign, 
heed, failure to, 154, 174, 288 
swaying vehicle, 
slow, failure to, 328 
tailgate, 
secure properly, failure to, 286 
turn, 
unsafe, 287, 287 
vehicle, 
control, failure to, 13, 14, 15, 48, 125, 126, 
175, 206, 206, 207, 287, 326, 326, 374 
disabled, 
maneuver onto highway shoulder, 
failure to, 254 
improperly equipped, driving, 125 
operate safely, 
failure to, 175 
employer liability, 
alcohol, 
encouraging employee to drink before 
driving, 207 
provision of to intoxicated employee, 176 
backup horn, 
equip vehicle with, 
failure to, 254 
driver, 
alternate, 
make available to intoxicated employee, 
failure to, 207 
hiring, negligent, 374 
train, failure to, 15, 
driver negligence, 
see respondent superior lability 
entrustment, negligent, 206 
fatigued condition, 
requiring employee to drive in, 207 
interlock system, 


equip vehicle with, 
failure to, 207 
fireman’s rule, 
inapplicability of, 14 
governmental liability, 
erect median barriers, 
failure to, 125 
high-speed police chase, 
terminate, failure to, 174 
road hazard warning signs, 
post, failure to, 175 
parental liability, 
supervise child in parking lot, 
failure to, 46 
parking lot liability, 
supervise pedestrian traffic, 
failure to, 46 
rental company liability, 
driver negligence, 46 
respondeat superior liability, 
driver negligence, 
backing maneuver, negligent, 254 
brakes, 
negligent application of, 15 
bus company regulations, 
violation of, 175 
bus driver, 
failure to check position of disembarking 
passengers, 126, 327 
centerline, 
crossed, 13, 47, 253, 287, 326, 326 
cocaine, 
driving under the influence of, 374 
double parking, 93 
false duty logs, 
driving under, 288 
fatigued condition, 
driving in, 288 
following too closely, 46 
handicap controls, vehicle equipped with, 
negligent operation by untrained parking 
attendant, 15 
intoxication, 47, 176 
lane change, 
negligent, 287 
lookout, improper, 15, 46, 47, 125 
maximum duty hours, 
driving in excess of, 288 
mirrors, 
properly position, 
failure to, 126 
mycelium spill, 
stop vehicle after, 
failure to, 286 
warn driver of, 
failure to, 286 
parking, 
illegal, 
on interstate berm, 127 
passing, improper, 287 
pedestrian in crosswalk, 
yield to, failure to, 175 
red light, 
heed, failure to, 127, 327 
render aid at accident scene, 
failure to, 288 
right-of-way, yield, 
failure to, 15, 47 
road, 
remain on, failure to, 207 
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safe distance, 
maintain, failure to, 254 
sleeping while driving, 127 
speeding, 13, 14, 175, 176, 206, 254, 287, 
288, 326, 328 
stop sign, 
heed, failure to, 174, 288 
swaying vehicle, 
slow, failure to, 328 
tailgate, 
secure properly, failure to, 286 
turn, 
unsafe, 287, 287 
vehicle, 
control, failure to, 13, 14, 15, 48, 125, 
206, 287, 326 
disabled, 
maneuver onto highway shoulder, 
failure to, 254 
improperly equipped, driving, 125 
operate safely, failure to, 175 
social host liability, 
intoxicated minor guests, 
provision of alcohol to, 88 
tire retreader liability, 
inspect tire for possibie adhesion defects, 
failure to, 126 
recapping tire with adhesion defects, 126 
truck company liability, 
driver negligence, 
see respondeat superior liability 
entrustment, negligent, 13 
false reports, 
filing of, 
accident, 288 
driver, 288 
federal safety regulations, 
limitation on driver’s hours, 
violation of, 175, 288 
hiring, 
negligent, 13 
policies, 
follow, failure to, 288 
joint venture liability, 13 
operator logs, 
destruction of, improper, 175 
safety program, 
inadequate, 288 
vehicle, 
maintain, failure to, 254 
vehicle condition report, 
destruction of, 175 
utility company liability, 
blocking of street, 
at unauthorized time, 93 
driver negligence, 
see respondeat superior liability 
van conversion company liability, 
seat conversion, negligent, 327 
vehicle owner liability, 
driver negligence, 14, 46, 93, 253, 374 
entrustment, negligent, 253 


Aviation 


airplane collision, 
house fire caused by, 
bystander recovery for, 328, 369 
cellular communications tower, 





light, failure to, 94 
Death on the High Seas Act, 
deaths caused by airplane decompression, 
applicability to, 208 
jury trial, 
for claim coupled with Warsaw Convention 
claim, 289 
Federal Aviation Act, 
state wrongful death action, 
preempted by, 128 
Federal Aviation Administration, 
technician, 
provide information about proposed travel 
route, 
failure to, 255 
helicopter, 
defective, 
introduction into stream of commerce, 128 
deflectors, install, failure to, 128 
snow baffles, 
install, failure to, 128 
instructor negligence, 
prevent crash, 
failure to, 375 
pilot error, 48, 128, 128, 176, 375 
res ipsa loquitur, 375 
shoulder harness, 
design, improper, 94 
manufacture, improper, 94 
walking beam, 
assembly of, improper, 94 
Warsaw Convention, 
damages cap, 
application of, 255 
human remains as goods under, 176 
jurisdiction under, 15 
jury trial, 
for claim coupled with Death on the High 
Seas Act claim, 289 
survival action, creation of, 208 
water injection system, 
maintain, failure to, 48 
weather conditions, 
on proposed travel route, 
provide information concerning, 
failure to, 255 


Civil Rights 


correctional officer liability, 
excessive force, 16, 95 
taser shooting, 
unjustified, 16 
employment discrimination, 
marital status, 48 
sex, 
pregnancy, 49 
establishment clause, 
violation of, 
provision of sign language interpreter 
to parochial-school student, 376 
familial companionship, 
action for loss of, 
by child who was not born at the time 
of parent’s death, 
permissible under 42 U.S.C. § 1983, 129 
42 U.S.C. § 1983, 16, 16, 95, 129, 177, 
256, 256, 256, 289, 290, 329, 329 
42 U.S.C. § 1985, 329 


42 U.SC. § 1988, 
recovery for plaintiff who failed to satisfy 
federal standing requirements, 329 
freedom of association rights, 
not violated, 
by use of student fees to fund controversial 
groups, 129 
freedom of speech rights, 
not violated, 
by use of student fees to fund controversial 
groups, 129 
Individuals with Disabilities Education Act, 
hearing officer selection process, 
parent’s standing to challenge, 289 
marital status discrimination statute, 
exemption from, 
religious, 
landlords, 95 
violation of, 
by nepotism policy, 48 
municipal employer, 
train workers about workplace hazards, 
no constitutional duty to, 177 
nepotism policy, 
Hawaii marital status discrimination statute, 
violation of, 48 
parochial school student, 
provision of state paid sign-language 
interpreter for, 
establishment clause, violation of, 376 
police liability, 
assault, 16, 256 
battery, 256 
brutality, 209 
departmental procedures, 
follow, failure to, 209 
detainee, pretrial 
improper treatment of, 256 
equal protection, 
denial of, 329 
excessive force, 
use of, 16, 256, 289, 376 
false arrest, 330 
false imprisonment, 177, 256 
homeless persons, 
assault on, 329 
malicious prosecution, 330 
municipal policy, 
discriminatory, 
race, 290 
sexual orientation, 290 
pretrial punishment, 
right to be free from, 
violation of, 256 
property, 
deprivation of, 329 
return of child to murderer, 290 
seizure, illegal, 329 
shooting, 289, 376 
mentally disabled person, 209 
sign language interpreter, 
provide, failure to, 329 
unreasonable raid tactics, 
use of, 16 
Pregnancy Discrimination Act, 
no violation of, 
by prohibiting use of sick leave before 
maternity leave, 49 
public accommodation discrimination, 
music selection, 
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not actionable as, 329 
religious exemption, 
from compliance with housing code 
provision, 95 
search warrant, 
affidavit supporting, 
misleading information in, 16 
state actor, 
private therapist, 
is not considered to be, 256 
student fees, mandatory, 
use of to fund controversial student groups, 
constitutionality of, 129 
union, 
agency fees, 
permit nonunion members to affirmatively 
consent to, 
no duty to, 375 
workplace hazards, 
No constitutional duty to train about, 177 


Commercial Litigation 


advertising, false, 291 
appraisal, 
property’s leased-fee value, inflated, 376 
boxcars, rented, 
maintain in good operating order, 
failure to, 377 
commissions, pay, 
failure to, 96, 130 
contract, 
breach of, 
appraisal, 
property’s leased-fee value, inflated, 376 
boxcar rental, 
maintain boxcars in good operating order, 
failure to, 377 
diamond wholesale contract, 256 
employment contract, 96 
escrow agreement, 130 
exclusive dealership agreement, 291 
oral agreement, 257 
exclusive representation agreement, 130 
joint venture agreement, 16 
licensing agreement, 131] 
patent assembly-purchase agreement, 17 
promissory estoppel, 17 
real estate, 50 
deposit on, return, failure to, 257 
sell property at average value of leased-fee 
appraisals, failure to, 376 
sale agreement, 179, 257 
trust indenture, 209 
conversion, 210 
corporate assets, 
transfer of, to deceive creditors, 50 
covenant, breach of, 
good faith and fair dealing, 257 
not to compete, 178 
defective product, 
withholding information about, 50 
economic relationship, 
interference with, intentional, 330 
fiduciary duty, 
breach of, 130 
fraud, 16, 17, 50, 130, 
fraudulent conveyance, 210 
fraudulent inducement, 331 





Commercial Litigation - Employment Law 


Lanham Act, violation of, 209 
misrepresentation, 
company’s value, 290 
computer software, performance of, 49 
intention to develop property, 130 
sheep feed, 
copper level in, 50 
termination of agreement, 131 
patent, 
assembly-purchase agreement, breach of, 17 
infringement of, 96 
racketeering, 130 
real property, 
develop property, 
misrepresentation to, 130 
reputation, disparagement of, 330 
sale of same property to different buyers, 50 
service mark, 
infringement of, 209 
trademark, 
infringement of, 178 
warranty, breach of, 
sheep feed, 178 


Consumer Protection 


asbestos removal, improper, 291 
attorney fees, 
proper for successful consumer fraud claim 
although attorney spent more time 
on RICO claim, 331 
car, 
repair, failure to, 51 
credit cards, 
holders may recover late and over-limit fees 
paid that exceed bank’s actual damages, 132 
deceptive trade practices acts, violation of, 
Idaho, 258 
New Hampshire, 
suits against condominium seller, 
developer permitted, 331] 
Texas, 
breached warranty, 51 
recovery for mental anguish absent other 
actual damages, 377 
Washington, 97 
distribution territory, misrepresentation of, 258 
Fair Debt Collection Practices Act, 
notice under, 210 
Federal Consumer Leasing Act, 
violation of, 131 
fraud, 96, 258 
homeowners’ warranty, breach of, 51 
lemon laws, violation of, 
Florida, 51] 
Virginia, 179 
Magnuson-Moss Warranty Act, violation of, 51 
misrepresentation, 
herbicide, safety of, 97 
mortgage, 
fraudulent inducement to sign, 96 
RICO claim, 
time spent working on no bar to recovery 
of fees for successful consumer fraud 
claim, 331 
vehicle mileage, 
Motor Vehicle Information and Cost Savings 
Act, violation of, 17 
willful concealment of, 17 


warranty of merchantability, 
breach of, 
express, 51 
implied, 51 


cap, 
charitable hospitals’ liability, 
South Carolina, unconstitutional, 377 
noneconomic damages, 
constitutional, 
Georgia, 180 
Maryland, 211 
unconstitutional, 
New Hampshire, 11 
consortium, parental, loss of, 
Ohio recognizes child’s claim for, 180 
emotional distress, 
bystander recovery, 18, 244, 329, 369 
non-family member recovery, 
for negligent mishandling of human 
remains, 378 
third-party recovery, 211 
household services, claim for loss of, 
may be brought only by party who will suffer 
the loss, 332 
human remains, 
breach of contract for negligent mishandling, 
emotional distress recovery by non-family 
member, 378 
joint and several liability, 
statute eliminating, 
award not reduced by prior settlement 
under, 133 
joint tortfeasor’s settlement, 
deduction of before reduction of damages to 
reflect plaintifPs relative fault, 259 
jury verdict, 
valid absent manifest injustice, 258 
loss of society damages, 
no reduction to present value under state 
wrongful death act, 52 
National Childhood Vaccine Injury Act, 
dismissal of related civil action, 52 
pain and suffering, 
award of damages for required, 
where jury finds defendant’s negligence 
proximately caused pain and suffering, 292 
punitive, 
allocation of, 
not permitted to entity other than 
plaintiff, 167 
constitutional, 
California method of assessment, 292 
500 times amount of compensatory 
damages, 18 
Georgia cap on, 180 
$749,000 in excess of breach-of-contract 
award, 97 
evidence of defendant’s financial condition, 
inadmissible as independent defense to 
punitive damages claim, 292 
requirement of, retroactive, 132 
products liability case, 
clear and convincing evidence of actual 
malice required, 332 
religious organization liability for, 
no public policy violation, 211 
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sexual harassment claim, 
unavailable for under New York law, 333 


Employment Law 


age discrimination, 
lay-off policy, violation of, 259 
Age Discrimination in Employment Act, 
violation of, 
failure to consider older workers for lower- 
level jobs, 33 
at-will employment status, 
no alteration of by reinstatement 
agreement, 113 
contract, breach of, 
express contractual terms, 
termination in violation of, 73, 333 
termination of alcohol-abuse-program 
participant, 152 
implied, 379 
sales representative’s employment, 
alteration of, 193 
sales territory, change of, improper, 193 
co-worker assault, prevent, failure to, 233 
discharge procedures, 
follow, failure to, 333 
drug test, refusal to take, 
suit permitted under public policy exception 
to employment-at-will rule, 333 
emotional distress, claim for, 
preempted by workers’ comp exclusivity 
bar, 334 
Equal Pay Act, violation of, 260 
false-light invasion of privacy, 73 
inspection, negligent, 
comp carrier’s liability for, 164 
municipal employer, 
train workers about workplace hazards, 
no constitutional duty to, 177 
policies, employer’s, 
employee handbook provisions, 
termination in violation of, 
Nevada recognizes wrongful discharge 
claim for, 153 
written, violation of, 193 
race discrimination, 259 
Racketeer Influenced and Corrupt Organizations 
Act (RICO), 
whistleblower may sue under, 
for demotion based on statutory 
violations, 378 
Rehabilitation Act of 1973, 
no violation of, 
discharge of HIV-positive employee for 
objection to light-duty assignments, 32 
retaliatory discharge, 
based on failure to follow illegal orders, 
plaintiff must show employer knew orders 
were illegal, 293 
improper conduct, for reporting, 72 
workers’ compensation claim, for filing, 32 
sex discrimination, 
Equal Pay Act, violation of, 260 
tenured property right in employment, 
violation of, 233 
Title VII, 
back-pay awards, 
included as gross income, 293 
unreasonably dangerous conditions, 





termination for refusal to work under, 
breach of contract, 153 
tortious discharge, 153 
whistleblower, 
may sue under RICO for demotion based 
on statutory violations, 378 
workers’ compensation, 
discharge after filing claim for, 32, 72 
exclusivity bar, 
inapplicable to claim against comp carrier, 
for intentional infliction of emotional 
distress claim, 334 
for negligent safety inspection, 164 
workplace hazards, 
no constitutional duty to train about, 177 
wrongful discharge, 
worker may sue for despite availability 
of alternative state or federal remedies, 378 


Evidence 


admissible, 
epidemiologically based evidence on cancer 
causation, 334 
police officer’s point-of-impact testimony, 20 
unsworn plaintiff, statement by, 294 
day-in-the-life videotape, 
filming of, 
defendants not entitled to attend, 54 
dead man’s statute, 
burden of proof under, 260 
demonstrative evidence, 
statements from unsworn plaintiff to show 
cognitive impairment, 294 
discovery, 
permitted, 
confidential church documents, 
in sexual abuse case, 379 
drafting history of standard form general- 
liability insurance language, 
documents showing, 335 
prohibited, 
psychotherapy records, 
where plaintiff sought damages for pain 
and suffering, 380 
surveillance videotapes prepared for 
litigation, 181 
protected communications during litigation, 
deceptive statements, 54 
epidemiological evidence, 
relative risk factor exceeding 2.0, 
not required for admissibility, 334 
ex parte communication, 
defendant’s employees, with 
former, 294 
nonmanagerial, 294 
treating physician, with, 
following waiver of physician-patient 
privilege, 98 
expert testimony, 
police officer’s qualification to give, 20 
Fed. R. Civ. P., 
Rule 30(b)(7), 134 
Rule 43(a), 134 
inadmissible, 
surveillance videotape made during trial, 294 
telephone testimony at trial, 134 
offer of proof, 
failure to make, 


Employment Law - Government Liability 


no preservation of objection for appeal, 20 
privilege, 
attorney-client, 
law firm’s investigative report protecied 
under, 99 
waiver of, 
by disclosure of documents to government 
investigators, 135 
physician-patient, 
waiver of, 
€x parte contact with physician 
following, 98 
statements made during litigation, 
deceptive statements during discovery, 54 
work-product, 
videotapes, 
surveillance, 
no discovery of, 181 
waiver of, 
by disclosure of documents to government 
investigators, 135 
protective order, 
denied, 
to seal records alleging sexual abuse, 214 
standards for, 
trade secrets, protection of, 260 
therapy sessions, 
sexual-abuse plaintiff, 
no videotaping of by defendant, 214 
videotape[s] [ing], 
surveillance, 
produced during trial, 
inadmissibility of, 294 
work product, 
no discovery of, 181 
therapy sessions, 
sexual abuse plaintiff, 
no recording of, 214 


Family Law 


adoption, 
interstate, 
proceedings to withdraw consent, 
governed by, 
Parental Kidnapping Prevention 
Act, 335 
Uniform Child Custody Jurisdiction 
Act, 335 
capital-gains-tax liability, 
following sale of marital estate, 
each spouse individually liable for his or her 
share of, 380 
child custody, 
determination, 
mother’s cohabitation with another woman 
relevant to, 135 
parent’s religious practices, 
may not serve as sole basis for, 295 
detrimental effect of parent’s commitment 
to handicapped child, 
impermissible inference concerning, 261 
jurisdiction over, 
parties’ consent insufficient for waiver, 
under Parental Kidnapping Prevention 
Act, 182 
under Uniform Child Custody 
Jurisdiction Act, 182 
retention by state rendering order, 55, 182 
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child support, 
guidelines, 
applicability to unwed fathers, 260 
child visitation, 
for grandparents, 
denied access by custodial parent, 295 
with children born to unwed parents, 380 
dependency exemption, 
order requiring waiver of, 
use of contempt power to enforce, 336 
divorce court, 
jurisdiction over fee dispute between lawyer 
and client, lack of, 381 
domestic relations exception, 
existence of, 26] 
scope of, 261 
insurance proceeds, 
from policy bought with funds restrained 
by court order, 
wife not entitled to receive, 182 
intentional interference with marital relations, 
Kentucky’s abolition of, 215 
lottery ticket, 
purchased after division of marital assets, 
treated as asset, 335 
parental rights, 
termination of, 
hearing on, 
time limit for, 295 
no adoption necessary, 55 
paternity, 
challenge, 
estoppel of, 21 
wife’s children, 
blood tests, 
husband may compel, 215 
property distribution, 
funds used to improve spouse’s separate 
Property, 
improper refusal to credit to marital 
estate, 215 
reconciliation agreement, 
standard of review, 
antenuptial agreement standard, 
applicable to, 99 
spousal support, 
retirement, voluntary, 
changed circumstance warranting review 
of support award, 335 
simultaneous rehabilitative and indefinite 
awards, 
permissibility of, 261 


Government Liability 


county/municipal liability, 

animal attacks 

prevent, failure to, 56 

warn of, failure to, 56 
intersection, 

dangerous, 216 

mark properly, failure to, 136 
median barrier design, inadequate, 21 
police torts, 

officers’ pursuit training, improper, 296 

rape of detainee by officer, 

city’s vicarious liability for, 91 

road, 

inspect, failure to, 337 





Government Liability - Intentional Torts 


maintain, failure to, 337 
repair, failure to, 337 
school bus driver’s negligence, 296 
sidewalk, 
maintain, failure to, 21 
sight obstruction, 
clear from road, failure to, 296 
special relationship, police with victim, 
prerequisite to city’s liability for failure 
to protect victim, 336 
supervision of construction site, 
inadequate, 216 
traffic control plan, abide by, 
failure to, 216 


damages for medical expenses and loss of 
enjoyment of life not punitive under, 100 
nuclear testing, 
no blanket immunity under discretionary 
function exception, 262 
park grounds, 
inspect, failure to, 381 
parole officers’ intentional torts, 
no government liability for, 262 
sidewalk, failure to maintain, 57 
trees, hazardous, 
remove, failure to, 381 
state liability, 
adoptive parents, 
advise of child’s psychiatric history, 
failure to, 34 
fences, 
maintain, failure to, 183 
repair, failure to, 183 
guardrail, erect, failure to, 56, 336 
highway shoulder, 
erect barriers, failure to, 56, 336 
maintain, failure to, 336 
remove vehicles from, failure to, 56 
median opening, hazardous, 216 
parole officers, 
no absolute immunity for injuries arising 
from negligent supervision of parolees, 38] 
prisoner, train, failure to, 262 
roadway condition, 
defective, 136 
repair, failure to, 136 
traffic signals, lack of, 216 


Insurance 


application, alteration of, 337 
arson findings, 
improper, 
insurer’s reliance on, 218 
bad faith, 
claim, 
denial of, improper, 57 
pay, failure to, 183 
comply with court order, 
failure to, 383 
coverage, 
eligibility for, 
investigation of, untimely, 114 
deceit, 137 
defend, failure to, 337 
delay, 137, 217, 383 
fraud, 57, 297 
misconduct, 137 


settle within time limits set by plaintiff's 
counsel, 
refusal to, 
jury question, 387 
settlement negotiations, 
enter, failure to, 337 
chiropractic care claims, 
conspiracy to deny coverage for, 137 
claim, 
delay, 
in determining coverage, 114 
in paying, 137, 217 
denial of, improper, 22, 57, 217 
investigate, failure to, 183 
pay, failure to, 183 
contract, 
breach of, 218, 263, 383 
coverage, 
conspiracy to deny, 137 
increase, 
no duty to inform of need for, 22 
declaratory judgment action, 
absent initiation of suit on underlying 
tort claim, 
proper, 218 
defend, 
refusal to, 
improper, 263, 337 
family member exclusion in automobile policy, 
violative of Texas statute requiring full 
liability coverage, 338 
fraud, 183, 337 
German direct action statute, 
insurer’s liability under, 382 
good faith duty, 
breach of, 
failure to pay full claim, 100 
refusal to refund partial premium 
payment, 57 
indemnify, 
refusal to, improper, 263 
long term disability benefits, 
pay, refusal to, 22 
misrepresentation, 183 
no-fault insurance, 
compensable medical costs, 
thermography, 58 
premium refund, 
make, refusal to, 
after midterm policy cancellation, 57 
refusal to settle, 
time limits set by plaintifPs counsel, within, 
whether constitutes bad faith, 
jury question, 382 
rental car agreement, 
concealment of, 297 
RICO violations, 137 
stacking coverage, 
advise insureds of option to purchase, 
failure to, 101 
third-party beneficiary, 
insurer’s liability to, 100 
uninsured motorist, 
policies, 
no public policy bar to punitive damages 
coverage, 297 
statutes, 
Louisiana, 
governs claims from instate accidents 
involving state residents, 297 
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Intentional Torts 


conversion, 
attorney’s use of clients’ funds, 59 
criminal acts, 
assault, 339 
battery, 138 
sexual assault, 
minor, 250, 383 
rape, 184 
defamation, 
false-light publicity, 58 
photograph, use of in fabricated article, 58 
invasion of privacy, 
actual damages showing required for 
recovery, 338 
photograph, use of in fabricated article, 58 
libel, 
injunction against, 
unconstitutional in Pennsylvania, 184 
media defendant, 
plaintifPs failure to counter affidavits denying 
malice, 
summary judgment for, 298 
opinion, 
critical letter to tenure review committee, 23 
per se, 
steroid-use allegations, 298 
personnel file, stigmatizing information in, 
insufficient basis for injury-to-reputation 
claim, 23 
photograph, use of in fabricated article, 58 
public officials, 
public school teachers as, 298 
employer liability, 
negligent hiring, 184 
false imprisonment, 138 
see also Premises 
fraternity hazing, 
provision of alcohol to underage student, 101 
fraudulent suppression of information 
concerning herpes infection, 138 
injury-to-reputation claim, 
stigmatizing information in personnel file, 
insufficient basis for, 23 
intentional infliction of emotional distress, 264 
racial slurs to third party insufficient 
basis for, 338 
sexual conduct with intoxicated student, 
insufficient to support claim for, 263 
invasion-of-privacy claim, 
actual damages showing required, 338 
letters, obscene, 264 
malicious prosection action, 339 
accrual of, 
entry of judgment in underlying suit, 219 
outrage, 
photograph, use of, in fabricated article, 58 
racial slurs, 
made to third party, 
insufficient for intentional infliction 
of emotional distress claim, 338 
sexual abuse, 
childhood, 383 
statute of limitations, 
discovery rule, application of, 250 
Virginia statute extending, 
unconstitutional, 383 
sexual harassment, 184 
telephone calls, harassing, 264 





tortious interference with business relationship, 

good faith defense, inapplicable, 219 

wantonness, 

engaging in sexual relations while infected 
with herpes virus, 138 


Medical Negligence 


I. Specific Misconduct 
anesthesiology, 
anesthetic, 

overdose, administration of, 24 
forane, 

use of, improper, 299 
intubation, improper, 102 
resuscitative drugs, 

administer, failure to, 102 
cardiology, 
quinidine, 

prescription of, improper, 220 
cytopathology, 
laboratory liability, 

Pap smear, 

misread, 101 
misreported, 101 

screening practices, reckless, 101 
negligent, 61 
dermatology, 
biopsy mole, timely, failure to, 299 
malignant melanoma, 

diagnose, timely, failure to, 299 
diagnose, 
failure to, 

bacterial endocarditis, 185 

bowel obstruction, 299 

brain aneurysm, 140, 265 

brain tumor, 140 

fetal-maternal hemorrhage, 264 

hypoventilation, 59 

infection, 140 

lupus, 185 

testicular cancer, 384 
diagnosis, 
delayed, 

breast cancer, 140 

fetal distress, 185 

lung cancer, 384 

malignant melanoma, 220, 299 
drugs, 
Feldene, 384 
forane, 299 
Indocin, 339 
insulin, 24 
Pitocin, 220 
quinidine, 220 
see also Pharmacology and the 

Products Liability Law Reporter 
emergency medicine, 
bacterial endocarditis, 

diagnose, failure to, 185 
bowel obstruction, 

diagnose, failure to, 299 
timely admit patient, failure to, 140 
family practice, 
bacterial endocarditis, 

diagnose, failure to, 185 
breast cancer, timely diagnose, failure to, 140 
Feldene, 

effects of, 


Intentional Torts - Medical Negligence 


monitor, failure to, 384 
infection, 
diagnose, failure to, 140 


organism causing, diagnose, failure to, 220 


lung cancer, 
diagnose timely, failure to, 384 
surgical consult, order, failure to, 140 
general practice, 
brain aneurysm, 
diagnose, failure to, 185 
tetanus shot, 
administer, failure to, 102 
general surgery, 
blood transfusion, 
informed consent, lack of, 299 
unauthorized, 299 
excessive, 61 
informed consent, obtain, failure to, 61 
negligent, 61 
spinal fracture, 
stabilization of, improper, 102 
testicular cancer, 
diagnose, failure to, 384 
gynecology, 
hysterectomy, 
performance of, negligent, 384 
surgical precautions, 
take proper, failure to, 264 
hospital liability, 
cardiac surgeons, 
extension of privileges to, negligent, 61 
cardiology, 
heart-lung machine, 
connect properly, failure to, 102 
equipment, 
heart-lung machine, 
connect properly, failure to, 102 
maintain properly, failure to, 102 
provide, failure to, 59 
replace, failure to, 24 
ventilator, 
calibrate properly, failure to, 59 
general surgery, 
blood transfusion, 
informed consent, lack of, 299 
unauthorized, 299 
spinal fracture, 
stabilize properly, failure to, 102 
neonatology, 
insulin, 
unprescribed, administration of, 24 
nursing negligence, 
condition, patient’s, 
describe, failure to, 24 
monitor, failure to, 59, 384 
report, failure to, 220 
fetal distress, recognize, failure to, 59 
internist, 
notify timely, failure to, 24 
obstetrician, 
notify, failure to, 59 
preoperative cleaning solution, 
use of, improper, 102 
pulmonary embolism, 
recognize, failure to, 24 
sponges, surgical, 
miscount of, 140 
obstetrician, 
supervise, failure to, 185 
obstetrics, 
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fetal-maternal hemorrhage, 
diagnose, failure to, 264 
orthopedic surgery, 
spinal fracture, 
stabilize properly, failure to, 102 
peritonitis, 
diagnostic tests, 
perform timely, failure to, 24 
radiology, 
brain aneurysm, 
diagnose, failure to, 265 
resident negligence, 
blood transfusions, unnecessary, 299 
condition, patient’s, 
report, failure to, 339 
incision, improper, 102, 384 
infection, 
recognize, failure to, 24 


staff, 


negligence, 
subarachnoid hemorrhage, 
diagnose, failure to, 340 
surgery, 
scheduling of, improper, 102 
internal medicine, 
brain aneurysm, 
diagnose, failure to, 185 
Indocin, 
prescription of, improper, 339 
lupus, 
diagnose, failure to, 185 
neonatology, 
hypoventilation, 
diagnose, failure to, 59 
neurology, 
brain aneurysm, diagnose, failure to, 140 
neurosurgery, 
back surgery, decompression, 
performance of, negligent, 220 
conservative treatment, 
suggest, failure to, 220 
resident, 
supervision of, improper, 24 
nursing, 
advice, improper, 339 
bacterial meningitis, 
treatment of, delayed, 339 
obstetrics, 
cesarean section, 
equipment, inadequate, 24 
perform timely, failure to, 59, 384 
delivery, 
excessive force, use of, 265 
fetal distress, 
diagnose timely, failure to, 185 
fetal-maternal hemorrhage, 
diagnose, failure to, 264 
Pitocin, 
use of, contraindicated, 220 
shoulder dystocia, 
prevent, failure to, 339 
sphincter muscle, torn, 
recognize, failure to, 264 
repair, failure to, 264 
oncology, 
bowel obstruction, possibility of, 
inform patient, failure to, 299 
ophthalmology, 
biopsy, 
timely recommend, failure to, 339 





Medical Negligence - Premises 


brain tumor, diagnose, failure to, 140 
orthopedic surgery, 
discectomy, 
negligent, 220 
pulmonary embolism, 
diagnose, failure to, 24 
spinal fracture, 
stabilize properly, failure to, 102 
otolaryngology, 
biopsy, proper, 
perform, failure to, 220 
pathology, 
lung cancer, 
diagnosis of, improper, 384 
malignant melanoma, 
diagnose timely, failure to, 220 
surgery, unnecessary, 384 
pediatric cardiology, 
heart defects, timely repair, failure to, 138 
pediatric hematology, 
resident, 
reduction transfusion, 
performance of, negligent, 102 
supervision of, improper, 102 
pediatrics, 
antibiotics, 
prescribe timely, failure to, 220 
plastic surgery, 
postsurgical care, improper, 264 
radiology, 
brain aneurysm, 
diagnose, failure to, 265 
lung cancer, 
diagnose, failure to, 384 
urology, 
medication, 
removal from, improper, 24 
vascular surgery, 
femoral popliteal bypass, 
performance of, improper, 339 


il. Medical Legal Theories 
autopsy, 
unauthorized, 
hospital liability for, 264 
discovery, 
MRI test, request for, not allowed, 299 
emotional distress, 
negligent infliction of, 
recovery by mother of child injured during 
birth, 24 
unsuccessful abortion, resulting from, 
recovery for, 299 
HIV exposure at hospital, 
emotional distress, recovery for, 185 
increased risk of dying, 
of metastasized cancer, 
cause of action for, accrual of, 299 
independent contractor, 
hospital liability for, 
detrimental reliance, showing of, 
not required, 264 
informed consent, 
no patient duty to inquire, 61 
jury instruction, 
Delaware, ‘“‘mere error of judgment,” 
abandoned, 220 
limitations period, 
triggering of, knowledge required for, 339 
wrongful death suit, 


evidence of fraudulent concealment, 
extended, 220 
lost chance of survival, 
California, no recovery for, 140 
Texas, no recovery for, 264 
modified locality rule, 
Indiana abandons, 340 
preexisting condition, 
increasing risk of harm from, liability for, 102 
proximate causation, 
harm, substantial factor in, 61 
temporary certified registered nurse anesthetist, 
government liability for, 185 
wrongful death of child, 
husband not necessary party in wife’s suit, 384 


lil. Medical Negligence Statutes 
Florida voluntary arbitration scheme, 

right of access to courts, violation of, 24 
limitations period, 

Massachusetts time period for minor’s claim, 

statute of limitations, not repose, 384 

noneconomic damages cap, 

Alabama constitution, violation of, 140 

New Hampshire constitution, violation of, 11 


Negligence 


abnormally dangerous activity, 

suicide, liability for seepage of fumes, 4 
animals, 

dangerous, harboring, 186 
bicycle riding, 

speed bump, warn of, failure to, 104 
carpet runner, 

measure, failure to, 385 
drug testing, negligent, 141 

n, 

handling, improper, 221, 301, 342 

instructions, inadequate, 265 
halfway house liability, 

negligent supervision of convicted felon, 170 
herpes virus, 

prevent transmission during sexual intercourse, 

failure to, 25 

hockey player, 

face mask, require to wear, failure to, 301 
overhead door, 

brace properly, failure to, 141 

inspect, failure to, 141 
painter, 

exposure of flammable materials to heat 

source, 385 

parasailing, 

instructions, inadequate, 265 
pedophilia, 

seek help for disorder, failure to, 25 
railroad track, 

control vegetation on, failure to, 266 
restaurant liability, 

train waiters, failure to, 61 
schizophrenic child, 

control, parent’s failure to, 140 
scuba diving student, supervise, failure to, 222 
security, inadequate, 221 

see also Premises 
sexual behavior, aberrant, 

warn of, failure to, 142 
sign, secure properly, failure to, 340 
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skiing, 
Colorado Ski Safety Statute, 
violation of, 61 
ski within ability, failure to, 61 
soccer, 
league rules, follow, failure to, 185 
social host liability, 
visibly intoxicated guest, 
service of alcohol to, 102 
suicide, 
liability for seepage of carbon monoxide fumes 
to neighbor’s apartment, 4 
therapeutic bed cushions, 
inflate adequately, failure to, 221 
wall, construction of, improper, 340 
water ski show, 
boat operator, train properly, failure to, 342 


Premises 


airline liability, 
moving walkway, 
light and sound cues, inadequate, 62 
lighting, inadequate, 62 
builder/contractor liability, 
cellar doors, close, failure to, 63 
fire, at construction site, 
extinguish, failure to, 343 
stairwell opening, barricade, failure to, 187 
vacant building, seal, failure to, 187 
wall construction, negligent, 25 
wall design, negligent, 25 
building manager liability, 
lead paint, remove, failure to, 104 
maintain guardrail, failure to, 26 
building owner liability, 
escape, safe means of, 
provide, failure to, 267 
fire-protection devices, 
provide, failure to, 343 
keys, safeguard, failure to, 142 
maintain rest room, failure to, 26 
paint, lead, 
remove, failure to, 386 
secure machinery to floor, failure to, 63 
security, inadequate, 222, 302 
smoke alarms, provide, failure to, 187, 302 
warn of hazardous condition, failure to, 26, 63 
water heater temperature, adjust, 
failure to, 223 
canal, maintain, failure to, 342 
construction company liability, 
see builder/contractor liability 
cooperative owner liability, 
maintain sidewalk, failure to, 62 
cruise line liability, 
large threshold, warn of, failure to, 266 
falls, 142 
into open manhole, 343 
slip and fall, 25, 26, 63 
trip and fall, 62, 344 
farm owner liability, 
canal, irrigation, maintain properly, 
failure to, 342 
fence, install, failure to, 342 
odor control standards, comply with, 
failure to, 301 
gas station owner liability, 
layout of premises, unsafe, 143 





health club liability, 
friction strips on stairs, install, failure to, 63 
hotel/motel liability, 
anti-scalding device, provide, failure to, 302 
elevator, 
access to, control, failure to, 385 
peepholes in rooms, 
inspect for, failure to, 194 
security, inadequate, 386 
wall, construction of, improper, 340 
housing authority liability, 
lead paint, remove, failure to, 104 
lead paint, 
remove, failure to, 104, 386 
management company liability, 
maintain rest room, failure to, 26 
paint, lead, 
remove, failure to, 386 
municipal liability, 
sidewalk, 
maintain, failure to, 344 
repair, failure to, 344 
see also Government Liability 
nuisance, 
loss of use and enjoyment of property, 62 
zoning laws, violation of, 62 
restaurant liability, 
lighting, inadequate, 142 
stairway, unsafe, 142 
security, inadequate, 
assault, 222, 385 
rape, 142, 222 
stabbing, 186 
service station liability, 
work pit, guard, failure to, 303 
shopping center liability, 
security, inadequate, 186, 222 
slip and fall, 
see falls 
stadium liability, 
reasonable care, exercise, failure to, 266 
state liability, 
vehicle display, dangerous, 386 
store/business owner liability, 
glass ashtray, placement of, negligent, 104 
manhole, cover, failure to, 343 
swimming pool, safeguard, failure to, 223 
tenant liability, 
light premises, failure to, 25 
wall construction, negligent, 25 
trip and fall, 
see falls 
vehicle seller liability, 
culvert, guard, failure to, 386 
display, dangerous, 386 


Procedure 


administrative subpoena, 
motion to enforce, 
not a discovery motion, 345 
attorney fees, 
propriety of motion for, 
under Fed. R. Civ. P. 59(e), 64 
class action, 
association’s standing as representative 
of members, 105 
limitation of contact with potential members, 
improper, 224 


no appeal in the name of settling class 
member, 105 

collateral estoppel, 

relitigation of liability, 
established in vacated judgment, 64 

federal court removal, 

voluntary dismissal of nondiverse defendant 
required, 303 

Fed. R. Civ. P., 

Rule 10(a), 188 

Rule 24(b), 345 

Rule 53, 143 

Rule 59(e), 64 

final court action for appeal purposes, 
insufficient, 
judgment reserving adjudication 
of prejudgment interest, 344 
order granting motion to vacate lower 
court’s default judgment, 344 
general appearance, 
attendance at pretrial conference as, 267 
Illinois punitive damages rule, 

Ill. Rev. Stat. ch. 110, para. §2-604.1, 
not binding on court sitting in diversity, 144 
procedural, 144 

intervention, 

in settled lawsuit, 
permissible, 345 

jurisdiction, 

federal, 
unavailable, 

Red Cross charter insufficient as grant 
of substantive, 26 rev., 236 
state law claims premised on violations of 
federal law that lack private remedy, 223 
magistrate, 

invalid order assigning priorities among 

creditors, 344 
pretrial conference, attendance at, 

general appearance in case, 267 

pseudonym, 

use of in complaint, prohibited, 188 

res judicata, 

no bar to subsequent suit by third-party 

defendant who did not counterclaim in 
original suit, 386 
service of process, 
by mail, 
on Japanese defendant, 
valid under Hague Convention, 345 
via Federal Express, invalid, 267 
special master, 

limitations on functions of, 143 

standing, 

association’s, 
on behalf of injured class members, 105 

28 U.S.C. § 1292(a)(1), 

no immediate appeal under, 

of interlocutory injunction against 
prosecuting related action, 188 
venue 

Michigan tort venue statute, 
unambiguous, 303 


Products Liability 
Il. Specific Products 


agricultural equipment, 
combine, 
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Premises - Products Liability 


mechanical clutch system, 
unexpected engagement of, 387 
corn harvester, 
emergency shut-off device, lack of, 146 
grain cart, 
auger guard, lack of, 269 
entrapment hazard, warn of, failure to, 269 
tractor, 
rollover protection system, lack of, 304 
aircraft, 
Boeing 747-122, 
cargo door fail-safe latch, lack of, 304 
McDonnell Douglas F-15, 
ejection seat, 
shielded mild detonating cord, 
overswagged, 274 
asbestos, 
ceiling covering, 
hazardous fibers, emission of, 387 
danger of exposure, 
investigate, failure to, 313 
warn, failure to, 313 
fireproofing, 
hazardous fibers, emission of, 387 
workplace exposure, 28, 65, 65, 144, 226, 
304, 313 
chemicals, 
drain cleaner, 
sulfuric acid in, 
chemical-reaction danger, warn of, 
failure to, 268 
sulfur dioxide, 
production of potentially lethal gas, 
warning of, inadequate, 27 
children’s products, 
baby oil, 
danger of aspiration, warn of, failure to, 84 
child seat, 
uncrashworthy, 246 
cigarette lighters, 
child-resistant design, lack of, 304 
drugs, 
Accutane, 
contraindicated use, warn of, failure to, 304 
Bendectin, 
doxylamine succinate, 
birth defects, warn of, failure to, 65 
corticosteroid, 
Depo-Medrol, 
use near eyes, warning against, 
inadequate, 146 
tetracycline antibiotics, 
Declomycin, 
tooth discoloration hazard of pediatric use, 
warning of, inadequate, 27 
food and beverages, 
candy, 
injurious natural substance in, 304 
dietary supplement, 
L-tryptophan, 
eosinophilia-myalgia syndrome, 
caused by, 144 
oysters, 
contaminated, 189 
preservative, 
sodium metabisulfite, 
production of potentially lethal gas, 
warning of, inadequate, 27 
salad, 
food poisoning, 65 





Products Liability 


household products, 
barbecue grill, 
propane gas cylinder, 
service valve, plastic poppet, 
inadequate, 65 
drain cleaner, 
chemical-reaction danger, warn of, 
failure to, 268 
extension ladder, 
camming angle, improper, 304 
rung locks, inadequate, 304 
gas furnace, 
carbon-monoxide detectors, lack of, 146 
danger of carbon-monoxide poisoning, 
warnings against, inadequate, 146 
orifice, wrong size, 146 
gas water-heater control, 
inspect, failure to, 106 
sediment trap, lack of, 106 
stove, 
counterweights, lack of, 268 
water heater, 
propane-gas, 
explosion danger, warning of, 
inadequate, 387 
weed trimmer, 
assembly instructions, inadequate, 67 
industrial equipment, 
aerial bucket truck, 
cable, 
pulley block, undersized, 304 
bench vise, 
position of tools, dangerous, 364 
safety shield, lack of, 364 
elevator, 
fail-safe device, lack of, 346 
filler machine, 
guard, lack of, 224 
forklift, 
operator restraints, lack of, 27 
hand truck, 
brakes, lack of, 189 
motorized lift, 
plastic detent pin, 
inspect adequately, failure to, 106 
material, inadequate, 106 
plastic-sealing machine, 
reverse mechanism, lack of, 387 
power press, 
movable interlocking barrier guard, 
danger of operating without, 
warn of, failure to, 49 
lack of, 49 
power saw, 
right-side, lower-blade guard, lack of, 65 
printing press reel chucks, 
improper-size locking mechanism, 189 
scoop tractor, 
seat extension, 
elongated bolt holes on, 146 
table saw, 
dual palm controls, lack of, 269 
tundish car, 
ladle gate fail-safe device, lack of, 189 
industrial products, 
acetylene cylinder, 
unreasonably dangerous, 189 
automatic sliding doors, 
electronic presence sensors, 
detect slow-moving pedestrians, 


inability to, 189 
concrete curer drum, 
flammable nature, permanent warnings of, 
lack of, 65 
linseed oil, 
English-language warning in Spanish- 
language market, inadequacy of, 346 
propane gas, 
explosion danger, warning of, 
inadequate, 387 
water pipe, 144 
medical products, 
blood products, 
contamination, 
human immunodeficiency virus 
(HIV), 269 
breast implants, 
toxic by-product from polyurethane foam 
casing, 106 
intrauterine device, 
birth defects caused by, warning of, 
inadequate, 387 
failure rate, warning of, inadequate, 387 
motor vehicle components, 
battery, 
vents, inadequate, 346 
child seat, 
uncrashworthy, 246 
tire, 
bead-wire strength, inadequate, 234 
danger of tire-rim mismatch, warn of, 
failure to, 234 
trailer, 
lighting devices, inadequate, 304 
reflective materials, 
inadequate, 304 
install, failure to, 189 
trailer hitch, 
reinforcement brackets, inadequate, 269 
windshield, 
replacement, 
adhesive, inadequate, 387 
motor vehicles, 
passenger cars, 
air bag, lack of, 65 
Chevrolet S-10 Blazer, 
unintended-shift hazard, warn of, 
failure to, 346 
Corvette coupe (1984), 
roof-crush resistance, inadequate, 354 
manual lap belt, lack of, 226 
Oldsmobile Cutlass (1977), 
roof, 
welds, insufficient, 346 
safety belt pretensioner, lack of, 65 
tire, 
overcured, 27 
recreational products, 
playground merry-go-round, 
barrier guard, 
failure to retrofit fastener with, 144 
water slide, 
adult use, 
warning against, inadequate, 28 
unreasonably dangerous product, 28 
weight bench, 
danger of collapse, warn of, 
failure to, 106 
instruct on proper use, failure to, 106 
locking device, lack of, 106 
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ll. Legal Theories 
child-resistant design, 
duty to make, 
cigarette lighter manufacturer’s, 304 
consumers’ reasonable expectation 
test, 189, 304 
enhanced injury doctrine, 
application beyond automobile 
crashworthiness cases, 146 
evidence, 
asbestos workplace exposure, 
circumstantial, 
sufficient to defeat summary judgment 
motion, 144 
defendant’s knowledge of safer feasible designs, 
admissible in crashworthiness action to prove 
defect, 268 
plaintifPs driving record, 
inadmissible in motorcycle products liability 
action, 226 
plaintifPs negligent conduct, 
inadmissible in a strict liability action to 
negate causation, 346 
product brand names, 
admissible in damages phase of litigation 
to prove asbestos exposure, 65 
subsequent remedial measures, 
admissible under negligence count, 364 
fraud, 
misrepresentation, 144 
market share liability, 269 
strict liability, 
applicable to, 
used products, 
regular sale of, 346 
unmodified product, 7 
warn, 
dangers of improper use, 
inadequacy of reference to industry safety 
code, 226 
duty to, 
not fulfilled by English-language warning 
in Spanish-language market, 346 
physician, 
drug manufacturer’s, 304 
ultimate user, 
component part manufacturer’s, 28 
seller holding out product as its own, 387 


lll. Defenses 
compliance with federal regulations, 189, 189 
evidence, 
absence of other illnesses from food, 
inadmissible to rebut allegation of food 
poisoning, 65 
causation, 
animal studies insufficient to establish fact 
question on, 346 
epidemiological evidence not dispositive 
of lack of, 226 
expert’s affidavit in response to summary 
judgment motion, admissible without 
specifying basis for opinion, 346 
industry knowledge, 
operator restraint systems, 27 
insurance loss statement, 
inadmissible to contest products liability 
damages claim, 107 
knowledge of danger in scientific community, 
unnecessary where defendant knew 





of product’s danger, 226 
lost, 
prejudice caused by, 
inadequate showing of, 28 
previous complaints, 
unnecessary where defendant knew 
of danger, 226 
privilege, 
attorney-client, 
inapplicable where party committed fraud 
upon court, 226 
unqualified medical opinion, 
toxicologist’s testimony regarding breast 
implant, 106 
federal preemption, 
federal motor vehicle safety standard, 106, 189, 
226, 304 
Food, Drug and Cosmetics Act, 27 
National Traffic Motor Vehicle Safety Act, 106, 
234, 304 
government contractor, 274, 304 
jurisdiction, federal question, 
federal motor vehicle safety law, 268 
state of the art, 269 
statutes of limitations, 
Colorado, 28 
Iowa, 65 
workers’ compensation claim, 
not triggered by filing, 226 


IV. Damages 
economic loss, 
damage by defective component to product, 
where parties were not in privity of contract, 
recovery allowed for, 387 
damages arising from consumer transaction, 
recovery under negligence theory not 
disallowed, 226 
damages suffered by contracting party, 
recovery not disallowed, 106 
exculpatory contract clause, 
suit for negligent misrepresentation not 
barred by, 168 
emotional distress, 
bystander recovery for, 28 
contracting party’s recovery for, 106 
loss of maternal nurture, 304 
punitive, 
adherence to industry standards, 
no preclusion of liability by, 189 
due process rights, 
violation of, 106 
excessive and unreasonable, 106 
public entity, 
recovery by, 144 


Professional Negligence 


Adoption Agency 
family history, 

disclose, failure to, 28, 34 
fraud, 

potential liability for, 226 
informed consent, 

obtain, failure to, 34 
negligence, 

potential liability for, 226 
reports of abuse, 

investigate, failure to, 107 


Products Liability - Professional Negligence 


Architecture 

swimming pool, 
construction, improper, 269 
design, improper, 269 


Banking Law 
FDIA, 
violation, establishment of, 
director negligence, not relevant to, 306 
officers and directors, 
negligence, liability for, 190 


Blood Banking 
contaminated blood, 
transfusion of, 67 
discovery, 
impermissible, of donor’s identity, 306 
permissible, 
of donor’s identity, 146 
to court only, 388 
of HIV-infected blood recipients, 347 
of HIV-infected donor, 107, 347 
limitations period, 
personal injury, 
lawsuits against blood banks, 
governed by, 388 
rare blood type, 
directed donations prevented by, 
evidence of, improperly excluded, 269 
relation-back doctrine, 
hospital’s vicarious relationship 
with blood bank, satisfied by, 28 
screening, donor, 
negligent, 67 
warn, 
of HIV-infected status, 
no duty by donor, 146 


Clergy 
sexual relationship with church member, 347 
supervision of clergy member, 

negligent, 347 


Dentistry 
condition, patient’s, 

evaluate, failure to, 190 
corporate negligence, 

liability under, 67 
extraction, 

improper, 190 
informed consent, 

receipt of, fact question, 269 
nonsurgical treatment, 

exhaust, failure to, 67 
prelitigation notice requirements, 

noncompliance, excused, 107 
sexual relations with patient, liability for, 

no insurance coverage, 306 
surgery, 

TMJ, inappropriate, 67 


Diet Center 
personal injury claim, 
valid under Virginia false advertising 
statute, 146 


Education 
university, 
promise to provide access to education, 
breach of, student may sue for, 227 
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Fire Fighting 


fire fighter negligence, 
city liable for, 227 


Group Home 
monitoring system, 
establish, failure to, 270 
resident, 
monitor, failure to, 270 


Halfway House 
harm by facility inmate, 
duty to prevent, 170 


Insurance 
disclosure of information, 
one-time duty to insureds, 
Colorado imposes, 388 
negligent advice, 
cause of action, accrual of, 107 


Law 
blood transfusion, 
order for, obtained by lawyers, 
patient’s civil rights, no violation of, 270 
claims, accrual of, 
against former law firm, 347 
continuing representation doctrine, 
limitations period tolled by, 28 
contract limitations period, 
lawyer negligence action, applicable to, 146 
contribution, under RICO, 
from lawyers, no right to, 347 
disclosure, duty of, 
owed to partnership client, 
not individual investors, 388 
divorce action, 
adult children, 
no duty to, 107 
expert witness, 
qualification of lawyer as, 29 
Fair Debt Collection Practices Act, 
possible liability under, 347, 388 
fiduciary duty, breach of, 
by trustees’ counsel, 
beneficiaries’ cause of action for, 148 
under ERISA, 
no liability for, 190 
foreclosure, 
noncompliance with Fair Debt Collection 
Practices Act, 
liability for, 347 
indemnity, under RICO, 
from lawyers, no right to, 347 
jurisdiction, personal, 
over nonresident counsel, established, 227 
over nonresident law firm, established, 148 
jury instructions, 
quoting disciplinary rules, proper, 190 
quoting professional code, improper, 306 
quoting professional rules, improper, 306 
lawyer-client privilege, 
lawyer negligence claim, filing of, 
waiver as to third parties, not created by, 270 
lost possible recovery, 
no claim for in Wisconsin where injury remote 
from negligence, 388 
prenuptial agreement, 
drafted, improperly, 306 
punitive damages, 





Professional Negligence - Schools 


from mishandled claim, recovery for, 67 
release, 
contrary to public policy, void as, 67 
resignation of opposing party’s counsel, 
duty to serve process directly, 
created by, 107 
service of process, 
on opposing party directly, 
duty created, 107 
sexual relations, 
fraudulent inducement of, 
RICO claim alleging, improper, 306 
statute of limitations, 
appeals, exhaustion of, 
statute tolled until, 190 
promise of success on appeal, 
tolling of statute, not caused by, 107 
tax returns, lawyer prepared, 
for limited partnership, 
dual relationship with limited partners’ 
returns, 306 
third parties, 
potential liability to, 227 
voluntary dismissal, 
move for, failure to, 306 


Mental Health Center 
third party, 
protect from injury by outpatient, 
no duty to, 148 


Nursing Home 
employee, 
hiring, negligent, 67 
supervision, negligent, 67 
feeding tube, 
place correctly, failure to, 190 
patient, 
care of, negligent, 347 
falls by, prevent, failure to, 388 
monitor, properly, failure to, 347 
supervision of, negligent, 227 
staff, 
train properly, failure to, 190 


Occupational Therapy 
statute of limitations, 
health care professionals, 
therapists, 
not subject to, 67 


Pharmacology 
negligence, 
of another pharmacist, 
not an affirmative defense, 270 
prescriptions, 
filling of, improper, 29 
warn, 
duty to, 
based on assumption of duty, 107 


Podiatry 
bunion removal, 

unnecessary, 388 
conservative treatment, 

attempt, failure to, 388 
notice, 

to podiatrist’s professional corporation, 

Virginia statute of limitations, 
not tolled by, 388 


Psychotherapy 
hospital liability, 
psychotic patient, wrongful discharge of, 227 
marital dissolution, 
no liability to patient’s spouse for, 306 
medication, 
prescription of, improper, 29 
patient, 
sexual relationship with, 148 
suicidal, 
supervision of, improper, 148 
transference phenomenon, abuse of, 148 
voluntary outpatient, 
violent behavior by, 
no duty to warn others, 190 


Real Estate 
broker’s duties, 

inspect premises, 190 

warn of dangerous conditions, 190 
open house, 

broker’s duties during, 190 


Rehabilitation Center 
medication, 
prescription of, improper, 29 


Securities 
bank officers, 
negligent misrepresentation, 
liability for, 270 
brokerage firm, 
broker, 
ERISA fiduciary liability, 270 
supervision of, inadequate, 107 
investments, misrepresentation of, 29 
contribution, 
action against nonparties, 
settlement agreement not a bar to, 270 
negligent misrepresentation, 
action for statements that later became true, 
valid, 347 
by bank officers, liability for, 270 
privilege against self-incrimination, 
asserted by brokers, 
arbitrators need not compel testimony, 306 


Social Work 
emotional distress, 
assault by foster child, resulting from, 
not witnessed by parents, recovery for, 244 


Vocational Counseling 

duty to provide proper vocational services, 
breach of, 227 

vocational assessment, 


performance of, negligent, 227 


Railroads 


crossing, 
gate, lack of, 270 
hazardous, 270 
maintain, failure to, 191, 349 
right-of-way, inspect, failure to, 19] 
view, obstructed, 148 
FELA, 
accrual of claim under, 229 
engine compartment design, improper, 271 
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equipment, 
improper, 109 
maintain, failure to, 229, 230 
method for moving, unsafe, 227 
operation of, unsafe, 149 
grade conditions, hazardous, 389 
handbrake, defective, 389 
handrails, maintain, failure to, 349 
hearing conservation program, 
establish, failure to, 109 
hearing protection, 
provide, failure to, 307 
instructions, inadequate, 109 
limit asbestos exposure, failure to, 29 
OSH Act violation, 
no bar to contributory negligence 
under, 349 
personnel, insufficient, 109 
railcars, 
prevent from hitting each other, 
failure to, 68 
safe workplace, provide, failure to, 271 
steps, maintain, failure to, 349 
walkway, maintain, failure to, 230 
window, 
use as protection from gunshot, 
failure to, 68 
hacksaw, defective, 389 
hearing loss, 109 
lighting, inadequate, 227, 307 
“occupied crossing”’ rule, 
liability barred under, 307 
OSH Act violation, 
contributory negligence under FELA, 
no bar to, 349 
Safety Appliance Act, 
violation of, 68, 230, 227 
slip and fall, 68 
whistle, 
sound, failure to, 29, 148 


Schools 


counselor’s liability, 
child’s suicidal intent, 
warn parents of, duty to, 149 
release of liability, student, 
of another school, athletic association, 
no bar to suit against different school, 350 
school district liability, 
gate, 
maintenance of near dangerous 
intersection, 389 
parking lot congestion, relieve, failure to, 30 
protect student, failure to, 
no due process violation, 308 
sexual misconduct by peers, 
no duty to protect students from, 149 
statutory immunity, 
applicable, 
where district had no knowledge of 
hazard, 308 
inapplicable, 
to claim for failure to fix hazardous 
condition on playground, 230 
supervise students, failure to, 109 
university liability, 
fraternity hazing, 
control, failure to, 69 





Toxic Torts 


California Hazardous Substance Account Act, 
declaratory judgment of several liability under, 
improper where joint liability existed 
under CERCLA, 191] 
CERCLA, 
cleanup costs, 
limitation of liability for, 
under joint and several liability standards, 
351 
no liability for, 
heirs profiting from sale of inherited 
property, 70 
parties not participating in arrangements 
for hazardous waste disposal, 271 
potential liability for, 
owner who did not own facility at time 
of hazardous waste disposal, 390 
hazardous substance provisions, 
sludge containing hazardous waste governed 
under, 150 
Clean Water Act, 
attorney fees, 
no recovery of, 
from nonsettling defendant, 70 
Commerce Clause, 
no violation by New Jersey hazardous waste 
transportation regulations, 350 
Emergency Planning and Community 
Right-to-Know Act, 
suit for past violations of, 110 
environmental groups, 
intervention of, 
in suit to enjoin hazardous-waste regulation, 
69 
standing, 
lack of, 
for nationwide injunction requiring 
EPA to evaluate hazardous waste 
sites, 110 
FIFRA, 
preemption, 
applicable, 
state tort claims for inadequate label 
warnings, 309, 350 
inapplicable to, 
local pesticide-use ordinances, 30 
state tort claims consistent with label 
warnings, 309 
no basis for removal of pesticide injury claim 
to federal court, 308 
hazardous waste disposal, 
strict liability applicable to, 
in South Carolina, 390 
insurer, 
improper denial of toxic waste cleanup 
costs, 231 
liability, 
no obligation where notice of claim is 
untimely, 309 
jurisdiction, 
federal, 
manufacturer’s failure to comply with federal 
labeling instructions, 
insufficient as basis for, 31 
Massachusetts superfund act, 
shift responsibility for cleanup costs, 
agreement to, permissible, 191 
medical-monitoring costs, 


recovery of, 271 
New Jersey hazardous waste transportation 
regulations, 
no violation of Commerce Clause, 350 
nuisance action, 
property value diminution resulting from 
unfounded fears about nearby 
contamination, not available for, 390 
RCRA, 
hazardous waste disposal requirements, 
no exemption for ash from municipal 
residential trash incinerator, 150 
solid waste disposal provisions, 
gasoline leaks from underground storage tanks, 
applicable to, 230 


Trial Practice 


accident scene, 
judge’s independent examination of, 
reversible error, 151 
closing argument, 
defense counsel’s, 
admission of client’s liability during, 
binding on client, 71 
appeal to jury’s regionalism, 
improper, 231, 367 
discovery from dismissed action, 
order applying to subsequent suit, 
identification of expert witness, 
not encompassed by, 391 
expert testimony, 
motion to strike, 
properly denied where objections are to 
substance of testimony, 351 
jury, 
communication to judge without notice 
to counsel, 
no reversible error, 3] 
instruct, 
failure to, 
of circumstances under which jury could 
find for defendant, 
not reversible error, 272 
that third party conduct could be sole 
proximate cause of injury, 309 
member’s failure to truthfully answer voir dire 
question, not prejudicial, 192 
lost evidence, 
directed verdict where evidence was carelessly 
packaged for shipping, 351 
mistrial, 
refusal to declare, 
permissible after injection of inadmissible 
impeachment evidence, 272 
no-reasonable-likelihood-of-prejudice standard, 
application of, 
where jurors were exposed to material not 
in evidence, lll 
personal opinion, 
counsel’s expression of, 
failure to object to, 
no preclusion of reversible error 
finding, 111 
sexually abused minors, 
disclosure of identity, 
prohibition against, 391 
voir dire, 
“tort reform,” 


Toxic Torts - Utilities 


questions about, 
improper refusal to permit, 192 
truthfully answer questions, 
failure to, 192 
witness, 
call defendant as, 
court’s failure to permit plaintiff to, 
reversible error, 310 
sequestration order, 
no exclusion of corporate-party 
representative, 232 


Utilities 


electric light socket, 
guard, failure to, 392 
electrical lines, 
at construction site, 
de-energize, failure to, 152 
insulate, failure tc , 272 
improper location of, 
too close to irrigation pipe, 112 
inadequately elevated, 111 
underground, 
negligent assurance of safety of, 32 
warn of danger created by, 
failure to, 392 
electrical panel, 
negligently attempted repairs, 71 
electrical transformer, 
dead front, 
install, failure to, 391 
lock, failure to, 391 
gas lines, 
provide proper information about location of, 
failure to, 232 
repair severed lines timely, 
failure to, 232 
guy wires, 
guard, failure to, 352 
removal of, improper, 111 
natural gas, 
warn customers of dangers associated with use, 
failure to, 310 
NESC violations, 112, 152 
Occupational Safety and Health Administration 
standards, 
evidence of violation, 
inadmissible to support utility’s indemnity 
claim against employer, 352 
propane gas, 
defective and unreasonably dangerous 
product, 
adequate instructions, provide, 
failure to, 71 
adequate warnings, 
provide, failure to, 71 
distribution system, 
defectively repaired couplings in, 151 
test for leaks in, 
failure to, 151 
storm sewer, 
inspect, failure to, 112 
maintain, failure to, 112 
underground storage tanks, 
inspect, failure to, 112 
maintain, failure to, 112 
water heater, 


negligently designed controls, 71 





Workplace Safety 
Workplace Safety 


building owner liability, 
dock hydraulic system, 
maintain, failure to, 213 
fall protection devices, 
provide, failure to, 180, 181 
safety blocks, removal of, improper, 213 
safety devices, provide, failure to, 19 
shut off power during inspection, 
failure to, 53 
construction of scaffold, 
ensure safety of, duty to, 54 
exposure to elements, negligent, 19 
use of spikes, negligent, 19 
drilling company liability, 
maintain rig, failure to, 18 
repair structural damage, failure to, 18 
dumpster company liability, 
loading procedures, improper, 353 
supervision, improper, 353 
training, improper, 353 
employer liability, 
construction site, supervise, failure to, 20 
equipment, 
maintain, failure to, 311 
wiring of, negligent, 19 
floor covering, inadequate, 310 
inherently dangerous job, 
precautions, take, failure to, 212 
keep proper lookout, 
driver’s failure to, 133 


safety devices, 
provide, failure to, 19, 52, 312 
tag line, use, failure to, 212 
train employees, failure to, 19 
work policy, 
inherently dangerous, 53 
excavation company liability, 
site, 
barricade, failure to, 133 
inspect, failure to, 133 
forklift manufacturer liability, 
employees, 
supervise properly, failure to, 353 
train properly, failure to, 353 
scrap metal, 
loading procedures, negligent, 353 
general contractor liability, 
fireproof spray, 
clean up, failure to, 273 
hole, barricade, failure to, 133 
ladder, 
inspect, failure to, 213 
rubber snubbers, use, failure to, 98 
safety devices, provide, failure to, 
line, lack of, 98 
netting, lack of, 98 
scaffolding, lack of, 98 
supervise job site, failure to, 181 
municipal liability, 
scaffolding, provide, failure to, 273 
property/plant owner liability, 


bank, 





scaffolding, improperly constructed, 393 
oil refinery, 
crane, 
secure load to, failure to, 311 
paper plant, 
dock hydraulic system, 
maintain, failure to, 213 
safety blocks, 
improper removal from dock, 213 
truck operation, negligent, 272 
steel plant, 
transformer, 
de-energize, failure to, 393 
inspect, failure to, 393 
subcontractor liability, 
boom, use of, improper, 393 
fireproof spray, 
clean up, failure to, 273 
roof and floor openings, 
barricade, failure to, 134 
trainee, supervise, failure to, 393 
trailer, 
equip trailer with handholds, failure to, 213 
transit authority liability, 
ladder, 
rubber snubbers, use, failure to, 98 
use of, improper, 212 
safety devices, provide, failure to, 98 
safety line, lack of, 98 
scaffolding, lack of, 98 
truck owner liability, 
backup warning alarm, lack of, 311 





